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SBA of the claim for reimbursement, or
as of such later date as additional
information requested by SBA is
received. Subject to the offset provisions
of part 140, SBA pays its share of Loss
within 90 days of receipt of the requisite
information. Claims for reimbursement
and any additional information
submitted are subject to review and
audit by SBA.

(b) Surety responsibilities. The PSB
Surety must take all necessary steps to
mitigate Losses when legal action
against a bond has been instituted,
when the Obligee has declared a default,
and when the Surety has established a
claim reserve. The Surety may dispose
of collateral at fair market value only.
Unless SBA notifies the Surety
otherwise, the Surety must take charge
of all claims or suits arising from a
defaulted bond, and compromise, settle
or defend the suits. The Surety must
handle and process all claims under the
bond and all settlements and recoveries
in the same manner as it does on non-
guaranteed bonds.

(c) Reservation of SBA’s rights. The
payment by SBA of a PSB Surety’s claim
does not waive or invalidate any of the
terms of the PSB Agreement, the
regulations in this part 115, or any
defense SBA may have against the
Surety. Within 30 days of receipt of
notification that a claim or any portion
of a claim should not have been paid by
SBA, the Surety must repay the
specified amounts to SBA.

§115.71 Denial of liability.

In addition to the grounds set forth in
§115.19, SBA may deny liability to a
PSB Surety if:

(a) The PSB Surety’s guaranteed bond
was in an amount which, together with
all other guaranteed bonds, exceeded
the allotment for the period during
which the bond was approved, and no
prior SBA approval had been obtained,;

(b) The PSB Surety’s loss was
incurred under a bond which was not
listed on the bordereau for the period
when it was approved; or

(c) The loss incurred by the PSB
Surety is not attributable to the
particular Contract for which an SBA
guaranteed bond was approved.

Dated: January 22, 1996.

John T. Spotila,

Acting Administrator.

[FR Doc. 96-1347 Filed 1-30-96; 8:45 am]
BILLING CODE 8025-01-P

13 CFR Part 121

Small Business Size Standards

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: In response to President
Clinton’s government-wide regulatory
reform initiative, the Small Business
Administration (SBA) has completed a
page-by-page, line-by-line review of all
of its existing regulations. As a result,
SBA is clarifying and streamlining its
regulations. This final rule improves the
Agency’s size program by simplifying
and clarifying language in the existing
rules, conforming these rules to present
SBA policies and practices, and
providing some substantive
modifications to streamline the delivery
of services to the public. The revised
regulations will be more understandable
and much easier to use, and will reduce
the number of sections comprising Part
121 from eighteen to thirteen. The rule
improves language, but does not change
the existing size standards which apply
to particular industries.

EFFECTIVE DATE: This rule is effective on
March 1, 1996.

FOR FURTHER INFORMATION CONTACT: John
W. Klein, Chief Counsel for Special
Programs, Office of General Counsel, at
(202) 205-6645.

SUPPLEMENTARY INFORMATION: On
November 24, 1995, SBA published a
proposed rule in the Federal Register
(60 FR 57982) to completely revise its
regulations governing the size
determination program. SBA’s intent in
finalizing that rule is to streamline the
size standards operation by simplifying
and clarifying existing regulatory
language and by eliminating
unnecessary, irrelevant, or obsolete
provisions. The final rule amends office
titles to reflect a previous reorganization
of functions within the structure of
SBA. SBA has attempted to rewrite Part
121 in plain English in order to make
the regulations more readable and less
confusing.

The proposed rule contained
eligibility requirements for
organizations for the handicapped to
receive awards of contracts set aside for
small business and procedures for filing
protests regarding the status of
handicapped organizations (proposed
§§121.1201-121.1206). Those sections
have been removed from this final rule
because the authority for such eligibility
has expired. As a consequence,
8§8121.1301-121.1305 of the proposed
rule have been renumbered as
§8121.1201-121.1205 in this final rule.

SBA received and considered 25
timely comments in response to the
proposed rule. The comments, as well
as SBA’s response to them, are
discussed below. Other than the
changes identified below in response to
the comments and the elimination of
proposed §§121.1201-121.1206 (as

discussed above), the regulatory text of
Part 121 has not been changed from the
proposed rule. For a section by section
analysis of the revised Part 121 and
SBA’s rationale for any changes from
the pre-existing regulations, see the
supplementary information published
as part of the proposed rule (60 FR
57982).

Analysis of Comments Received

SBA received and considered eight
comments to the proposed text for its
affiliation regulation (proposed
§121.103). Six of these comments
responded to the proposed exclusion
from affiliation coverage afforded
certain private investors that are
engaged in the business of providing
equity and/or debt financing to third
parties. In addition to the existing
exclusion from affiliation for Small
Business Investment Companies (SBICs)
and Development Companies, the
proposed rule added an exclusion, for
purposes of SBIC assistance only, for
concerns owned by certain venture
capital firms, pension funds, and
charitable entities exempt from federal
taxation under §501(c) of the Internal
Revenue Code. The proposed rule
imposed the same control limitations on
these investors as those imposed by
SBA on SBICs under 13 CFR Part 107.

While the commenters supported
SBA's intent to add an exclusion from
affiliation for the listed investors, they
thought that the proposal did not go far
enough. One commenter agreed with the
proposal to include venture capital
operating companies (VCOCSs) in the list
of investors which would not be
affiliated with applicant concerns, but
felt that limiting the exception to
financial investors that technically
qualify as VCOCs might not achieve the
desired goal. The commenter pointed
out that a fund which resembles a VCOC
because it has at least 50% of its
portfolio in “qualified venture capital
investments’ and it obtains and
exercises certain ‘“management rights”
with respect to those investments may
nevertheless fail to qualify as a VCOC if
its first investment was a passive
investment. The commenter suggested
that the affiliation exemption should be
made available to any investing
company that (1) has 50% of its
portfolio in “qualified venture capital
investments’ at the time size is
determined, or (2) would qualify as a
VCOC but for its first investment.

SBA has considered the suggestion
but has decided to limit
§121.103(b)(5)(i) to VCOCs, as
proposed. SBA understands that other
investors may exist whose investment
goals, policies and activities are
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identical to those of a VCOC, but who
for one reason or another are not
considered VCOCs. However, to
properly administer a regulation that
refers to the type of investments of a
private entity would demand resources
far in excess of those available to SBA.
If, on the other hand, the private
investor’s status as a VCOC is the
criteria for exemption from affiliation,
SBA examiners need look no farther
than a statement from the entity that it
is a VCOC. SBA believes a statement of
this type is likely to be reliable, since
any company that is a VCOC is subject
to certain requirements under
Department of Labor regulations.

Another commenter recommended
that the exclusion from affiliation be
broadened to include any non-registered
investment company beneficially owned
by less than 100 persons if such
company’s sales literature or
organization documents indicate that its
principal purpose is investment in
securities rather than the operation of
commercial enterprises. The commenter
felt that a concern that meets the
definition of an “investment company”
under the Investment Company Act of
1940, as amended (the 1940 Act), has
the necessary investment characteristics
even though it is not registered under
the 1940 Act due to the number of its
beneficial owners. SBA agrees and has
added a new paragraph (vi) to
§121.103(b)(5).

Three commenters argued that lack of
control over the small concern should
not be a requirement for an investor to
benefit from the exclusion from
affiliation. SBA disagrees. A small
concern must be independently owned
and operated, in addition to being small,
in order to be eligible for SBIC
assistance. See 15 USC 632 and 15 USC
662. Generally, a business that is
controlled by its large investors does not
satisfy this statutory requirement. In
Part 107, however, SBA has identified
certain special circumstances under
which SBICs are permitted to assume
control over a small concern. See 13
CFR §107.865(c) and (d). In the
proposed rule covering Part 121, SBA
proposed to extend those exceptions to
the private firms listed in
§121.103(b)(5). SBA is finalizing that
proposal, but would like to clarify two
points regarding the application of the
control test to those private investors:

First, “‘control” will be determined
under 8 107.865, which incorporates the
definition of Control under § 107.50.
Second, the requirement in § 107.865(¢e)
for an SBIC assuming temporary control
over a concern to file a control
certification with SBA would not apply
to non-SBIC investors in the concern.

SBA is also taking this opportunity to
correct a drafting error in current
§121.401(b), which was repeated in
proposed §121.103(b)(1). Both sections
provide an unconditional exclusion
from the affiliation rules for the entities
listed therein, and both sections
mention investment companies
registered under the 1940 Act. However,
it was never SBA’s intent to provide an
exclusion from affiliation for all
investment companies registered under
the 1940 Act. The regulation was
intended to cover only those registered
investment companies that are also
SBICs. See 54 FR 52634 (December 21,
1989). In the final rule adopted today,
registered investment companies are
treated the same as non-registered
investment companies—they will not be
considered affiliated with the applicant
concern if they satisfy the control test
under 8 107.865. Registered investment
companies are listed under new
§121.103(b)(5)(v) in the final rule.

Finally, one commenter
recommended expanding the exclusion
from affiliation in § 121.103(b)(5) to
include all investors primarily engaged
in the business of providing equity and/
or debt financing to third parties. SBA
believes that such an exclusion is too
broad, and does not adopt it in this final
rule.

One commenter expressed concern
that ““common facilities” had been
eliminated as a separate basis for
finding affiliation in the proposed rule,
and recommended that it be reinserted
in the final rule. Although the proposed
rule eliminated ‘““common facilities” as
a separate basis for finding affiliation, it
was not SBA’s intent to prohibit SBA
from considering all appropriate factors,
including “common facilities,” in
determining whether affiliation exists.
Section 121.103(a)(2) lists certain factors
that may be considered by SBA in
determining whether affiliation exists. It
states that SBA considers factors such as
ownership, management, and
contractual relationships, but does not
intend that list to be exhaustive. SBA
believes that the flexibility to make an
appropriate affiliation determination
was in the proposed regulation, and
does not add another separate basis for
finding affiliation in this rule.

Another commenter objected to the
language of proposed §121.103(c)(1)
that eliminated the “presumption’ of
control for persons that own, control, or
have the power to control 50 percent or
more of a concern’s voting stock
contained in the predecessor regulation
at §121.401(e)(1). The commenter felt
that the regulation should provide only
for a presumption of control which can
be negated by specific facts in a

particular case (e.g., person may own
over 50% of voting stock, but through
voting agreements or proxies may have
divested control of the company). SBA
disagrees. SBA believes that a person
owning 50 percent of a concern should
be deemed to control that concern
regardless of any voting agreements. A
person that has voting control of 50
percent of a concern, even if he or she
does not own the stock associated with
the voting rights, would also be deemed
to control the concern, but that does not
do away with the interests attendant to
a 50 percent owner.

SBA received 12 comments to its
proposed revision to the definition of
“annual receipts” (proposed §121.104).
Ten commenters enthusiastically
supported the revision of annual
receipts that eliminated the requirement
that businesses operating on a cash basis
maintain a separate set of accrual basis
books. They noted that such a change
will reduce paper work and expense. No
change in the final rule is made to that
provision.

One commenter strongly supported
the exclusion from annual receipts for
amounts collected by another by a
conference management services
provider. Again, SBA concurs, and no
change is made in this final rule.

One commenter recommended that
custom brokers (businesses that collect
customs duties and federal revenues)
should be able to exclude “‘pass-
through” amounts from their annual
receipts in determining their size. The
commenter felt that this added income
distorts their status as a small business.
Pass-through amounts for custom
brokers was not an issue before the
public in SBA’s November 24, 1995
proposed rule. As such, SBA cannot add
such an exclusion in this final rule. In
addition, SBA has not performed an
analysis of this industry to determine
whether such an exclusion is warranted.
In order for such a review to be done,
interested parties must submit a request
to the Assistant Administrator of SBA’s
Size Standards Staff in Washington, DC.

Finally, SBA has clarified what the
term ‘“‘receipts” encompasses in this
final rule. There was some internal
confusion that the proposed rule would
have required a double counting of
certain amounts by requiring the
inclusion of “‘gross or total income”
plus “‘cost of goods sold.” No double
counting was intended, nor will it occur
under this regulation. The terms “‘total
income,” “‘gross income,” and ‘‘cost of
goods sold” come directly from the
definitions of those terms as set forth in
applicable Internal Revenue Service
(IRS) Federal tax return forms. For a
corporation (IRS Form 1120, line 11), a
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sub-chapter S corporation (IRS Form
1120S, line 6), or a partnership (IRS
Form 1065, line 8), the applicable term
is ““total income.” For a sole
proprietorship (Schedule C, IRS Form
1040, line 7), the applicable term is
“‘gross income.” To this amount, the
*‘cost of goods sold” (IRS Form 1120,
line 2; IRS Form 1120S, line 2; IRS Form
1065, line 2; IRS Form 1040, Schedule
C, line 4) is added to determine
“receipts” for SBA purposes. SBA never
intended to add “‘cost of goods sold” to
the “‘gross receipts or sales” figures
identified in these IRS forms, which
would have resulted in some double
counting.

One commenter believed that
proposed § 121.105(c) needed to be
clarified in the final rule. The proposed
rule added that provision to make it
clear that if one entity is replaced by
another having the same assets and
liabilities, the successor firm would not
be treated as a new entity for purposes
of calculating annual receipts or
employees. SBA’s regulations have
historically required a concern that has
acquired or been acquired as an affiliate
during the applicable averaging period
to include the receipts of both concerns
in determining size. See 13 CFR
121.402(e)(1) (1995). That provision is
retained in this final rule at
§121.104(d). This new provision is not
intended to repeat that rule. It is
intended to apply to the situation where
a business entity ceases and a “‘new’”’
business entity emerges with basically
the same assets and liabilities as the
previous entity. In such a case, instead
of treating the successor business entity
as a ‘‘new’’ concern, with
§121.104((b)(2) or §121.106(b)(3)
applying as appropriate, the revenues or
employees of the predecessor concern
will be counted for the full averaging
period. A business entity cannot
reorganize and be able to avoid the full
application of SBA'’s size requirements.

One commenter recommended that
the $6 million net worth and $2 million
net income size standards for the
Development Company program should
be increased for inflation because they
have not changed since their inception
in 1980. The numerical value of specific
size standards was not an item proposed
for change in the November 24, 1995
proposed rule. As such, any change at
this time would be contrary to the
requirements of the Administrative
Procedures Act and inappropriate.
Anyone believing that specific size
standards should be altered should
write to the Assistant Administrator of
SBA’s Size Standards Staff at SBA’s
Headquarters, giving detailed reasons
for the desired change.

Two commenters recommended that
the reference to ““net worth” in
proposed § 121.301(b)(1) should be to
“tangible net worth,” because items
such as goodwill have no tangible value
and should not be taken into account
during calculation of net worth for loan
approval purposes. SBA concurs and
makes that revision in this final rule.

Four commenters opposed the
elimination of a size standard
differential for Redevelopment Areas in
the context of SBA financial assistance
(proposed §121.301(e)). They supported
keeping the differential for
Redevelopment Areas for concerns
seeking such financial assistance.
Alternatively, if the differential is
eliminated, they proposed increasing all
receipt-based size standards by 25%.
SBA disagrees. The reason for the
differential was to assist distressed
geographical areas needing
development, not to increase all size
standards by 25% for purposes of SBA
financial assistance. Because
Redevelopment Areas have become so
common, however, that is effectively
what has occurred. In addition, unlike
Labor Surplus Areas, which are
reviewed on a regular basis, a
Redevelopment Area remains so
designated once it receives the
designation. Thus, areas that are no
longer distressed remain eligible for the
increased size standards. Given these
circumstances, SBA continues to believe
that the Redevelopment Area
differential should be eliminated and
the final rule reflects that.

One commenter disagreed with the
provision of § 121.302 establishing size
for financial assistance at the time the
application for assistance is received by
SBA, stating that concerns do not make
applications directly to SBA. The
commenter recommended that size
should be determined as of the date of
the funding or commitment to fund.
SBA believes that the date of funding or
commitment to fund is too far along in
the process to determine a concern’s
size. SBA should not use its limited
resources to determine loan-worthiness
of a concern that is ineligible to receive
the financial assistance because of its
size. Thus, SBA believes that size must
be determined when SBA starts its
analysis. That, however, may not occur
when the application is first received by
SBA. Sometimes an application is not
acted on immediately because it is not
complete. In response to this comment
and SBA'’s re-evaluation of its position,
the final rule makes the date that an
application is accepted for processing
by SBA as the date that a concern’s size
is determined.

One commenter objected to the
provision of proposed § 121.304 which
permits a business concern with an
existing SBA loan to be considered
small for purposes of refinancing that
loan even though it exceeds the
applicable size standard at the time of
the refinancing. This is a pre-existing
SBA policy that was not changed by the
November 24, 1995 proposed rule. That
policy has existed for many years in
order to protect the Government’s
investment. SBA has added a sentence
to this section in this final rule to clarify
that such refinancing would occur only
where SBA determines that it is
necessary to protect the Government’s
financial interest.

SBA received three comments
regarding waivers to its
nonmanufacturer rule (§ 121.406(b)).
One comment recommended that the
local SBA district office be empowered
with the authority to approve or
disapprove requests for waivers of the
non-manufacturer rule. SBA disagrees.
The statutory authority for such waivers
is given to SBA’s Administrator. This
authority has been delegated to SBA’s
Associate Administrator for Government
Contracting. While SBA has moved
more and more authority to local district
offices wherever possible, SBA believes
that the authority to waive the
nonmanufacturer rule needs to remain
at this level to ensure consistency and
fairness in all SBA offices.

Two commenters responded to SBA’s
proposed implementation of the
nonmanufacturer rule under Simplified
Acquisition Procedures (SAP) (proposed
§121.406(d)). One commenter
supported the provision as written and
applauded SBA'’s effort to consider the
dilemma of regular dealers, suppliers
and distributors under SAP. The other
commenter recommended that the
$25,000 ceiling below which a
nonmanufacturer need not supply the
product of a small business (provided
that the product is manufactured or
produced in the United States) should
be increased to $100,000. That
commenter reasoned that the ceiling
was $25,000 when the Small Purchase
amount was $25,000. Since SAP have
replaced Small Purchase Procedures
and the threshold for SAP is $100,000,
the commenter believed that the
nonmanufacturer ceiling should
similarly be raised to $100,000.

Existing SBA regulations (13 CFR
121.906 and 121.1106) implement
amendments made in 1988 to the Small
Business Act (15 U.S.C. 637(a)(17)).
Those regulations specify that to qualify
for a small business set-aside or section
8(a) procurement of a manufactured or
processed product, a small
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nonmanufacturer must provide the
product of a domestic small
manufacturer. Specifically, an offeror
that is not the manufacturer of the
product (1) must itself be a small
business concern, and (2) must also
supply a product manufactured by a
domestic small business concern. This
requirement is commonly referred to as
the “nonmanufacturer rule.” SBA may
waive the nonmanufacturer rule if one
of the following conditions exists: (1)
SBA determines that no small business
manufacturer can reasonably be
expected to offer a product meeting the
specifications required by a solicitation
(individual waiver); or (2) SBA
determines that no small business
manufacturer of an item is available to
participate in the federal market
generally (class waiver).

On May 26, 1995 SBA published in
the Federal Register (60 FR 27924) a
proposed rule that would require a
small business dealer or
nonmanufacturer to provide the product
of a small manufacturer on all small
business set-aside or section 8(a) supply
contracts over $2,500, including those
processed under SAP. This proposed
rule was not finalized, and the
comments received by SBA and further
study of the issue persuaded SBA that
the May 26th proposed rule should not
be adopted as final. As indicated above,
the section in the November 24th
proposed rule dealing with this issue
resulted in only two comments. SBA
has decided to finalize the rule as
proposed on November 24th. In order to
set forth its reasoning on this matter,
SBA discusses below the comments
earlier received in response to its May
26th proposed rule.

SBA’s May 26th proposed rule would
have extended the nonmanufacturer
rule to all procurements processed
under the SAP established by the
Federal Acquisition Streamlining Act
(FASA) of 1994. SBA offered two
alternatives to this proposal, and invited
comments on both along with the
proposal. SBA'’s first alternative was to
exempt from the nonmanufacturer rule
contracts of $100,000 or less. The
second alternative was to exempt
contracts of $25,000 or less. (Contracts
below the micro-purchases level of
$2,500 would be exempt regardless of
the approach in the proposed rule or
either alternative.) This second
alternative was the one proposed as part
of SBA’s November 24, 1995 proposed
revision to the entire Part 121.

After considering the forty comments
received in response to the May 26th
proposed rule, as well as the two
received in response to the November
24th proposed rule, SBA has concluded

that applying the nonmanufacturer rule
to all procurements reserved for small
business, including those handled
under SAP, would place inappropriate
and substantial administrative burdens
on a great number of small-dollar value
contracts. Given the large volume of
contracts of $25,000 or less (98 percent
of procurement actions), contracting
officers would likely experience
burdensome delays in order to identify
small manufacturer sources and to
verify that small dealers were supplying
the product of domestic small
manufacturers. The likely significant
increase in requests for waivers of the
nonmanufacturer rule would overly
burden contracting agencies and the
SBA, creating further delays in the
procurement process. SBA also has
concluded that adoption of the
proposed rule could have an
undesirable effect of diminishing
opportunities for small dealers in the
federal market. For many products
purchased in small-dollar quantities,
there often appears to be few or no small
business manufacturers participating in
the federal market. Consequently, many
dealers who have been supplying the
federal government with products on
contracts of $25,000 or less would,
under the May 26th proposed rule, not
be eligible for an award of a set-aside
contract since they do not have or could
not obtain products of a small
manufacturer.

At the same time, SBA strongly
believes that an exemption from the
nonmanufacturer rule for contracts
greater than $25,000 would have a
substantial damaging effect on domestic
small manufacturers. In fiscal years
1991 through 1993, small manufacturers
averaged over $500 million in set-aside
and 8(a) contracts ranging between
$25,000 and $100,000. An exemption
from the nonmanufacturer rule for these
procurements would potentially shift
much of this contracting from small to
large manufacturers, and would defeat
the very purpose of the
nonmanufacturer rule.

The selection of the $25,000 level for
applying the nonmanufacturer rule to
contracts reserved for small business is
consistent with the threshold formerly
established for small purchase
procedures (discontinued under FASA)
and balances the important objectives of
simplifying the procurement process
with continuing to ensure that most of
the benefits of procurements reserved
for small business actually flow to small
business. Utilizing this threshold of
$25,000 will continue the level of
competition between small and large
manufacturers that existed under small
purchase procedures. A higher

threshold would introduce a new level
of competition that would adversely
affect small manufacturing enterprises.
At the same time, small business dealers
will continue to have the same level of
contract opportunities at $25,000 and
below that they formerly had under
small purchase procedures. That is, they
will continue to be able to provide the
products of large manufacturers on
procurements of $25,000 or less.
Selecting this threshold will add no new
requirements to the vast majority of
smaller-sized procurements.

SBA received 40 comments in
response to the May 26th proposed rule.
Of the 40 comments, ten were from
federal contracting activities, one from a
State University Economic Development
Institute (EDI), 28 from businesses (27
dealers and 1 manufacturer), and one
was from a trade association. All but
one of the commenters opposed
applying the nonmanufacturer rule as
the May 26th rule proposed to do. The
one, a federal contracting activity,
indicated its commitment to supporting
the rule however implemented. Thirty-
six commenters supported the first
alternative of the proposed rule (a
$100,000 threshold), and three indicated
some support for the second alternative
(a $25,000 threshold).

The ten federal contracting activities
and one EDI that commented on the
proposed rule favored exempting
procurements of $100,000 or less from
the nonmanufacturer rule. They believe
that applying the rule to all
procurements reserved for small
business will place additional
administrative burdens on contracting
personnel, which is contrary to the
intent of FASA. They pointed out that
the proposed policy could result in a
reluctance on the part of some
contracting personnel to set aside
procurements for small business, thus
actually reducing small business
participation and increasing government
costs because of lessened cost
competitiveness. They also anticipated a
need to request more waivers, causing
administrative burdens and processing
delays at the SBA. Two of the federal
contracting activities indicated that they
would support retaining the $25,000
threshold as a practical alternative to
requiring the application of the
nonmanufacturer rule to all contracts
over $2,500. The EDI’s comments, while
supporting some of the above, more
fully describe the effects of the proposed
rule upon small dealers and
distributors. (SBA addresses the effects
upon dealers later in this discussion.)

SBA recognizes that these points are
legitimate concerns of federal
procurement personnel with regard to
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the proposed rule. Therefore, SBA has
decided that the nonmanufacturer rule
shall apply only to those contracts set
aside for small business that are above
$25,000. The exemption from the
nonmanufacturer rule for contracts
processed under small purchase
procedures of $25,000 and below had
proven quite workable in the past. SBA
agrees that establishing a $100,000
threshold for the nonmanufacturer rule
would certainly further simplify the
procurement process and reduce the
administrative burden on contracting
officers. However, this administrative
relief would come at significant expense
to domestic small manufacturers who
have traditionally provided products in
response to procurements set aside for
small business. With this final rule,
administrative burdens will be no more
and no less than they had been under
small purchase procedures. Also, small
business set-aside opportunities would
not be diminished as a result of
extending the nonmanufacturer rule to
previously exempted procurements.
SBA has concluded that the adverse
effect of a $100,000 threshold upon such
a significant part of the market for small
manufacturers is not appropriate, and
that the $25,000 threshold strikes a
proper balance with the FASA goal of
reducing administrative matters
associated with federal procurement.

To alleviate the potential delays in the
procurement process by applying the
nonmanufacturer rule to procurements
reserved for small business, two federal
contracting activities recommended that
SBA delegate waiver authority to
contracting officers for these
procurements. The SBA does not agree
with this recommendation. Delegating
this decision to literally thousands of
contracting offices would likely lead to
an inconsistent application of the
nonmanufacturer rule. However, to
address concerns regarding delays in the
procurement process, SBA will attempt
to complete the processing of individual
waiver requests in connection with
procurements processed under
simplified acquisition procedures
within five (5) business days of the
receipt of a complete waiver request
instead of the normal fifteen (15)
business days. Generally, a contracting
office submits, and SBA processes, a
waiver request before it issues its
solicitation. The markedly reduced time
involved should lessen significantly any
direct negative impact on small
manufacturers or dealers or on the
procurement process.

All but one of the 28 business
commenters and the sole trade
association commenting are associated
with one affected industry, namely

military surplus aircraft parts, and all
supported the adoption of the $100,000
threshold. Firms in this industry
purchase at auction military surplus
aircraft parts from the Department of
Defense (DoD), inventory them, and
resell them to U.S. and friendly foreign
military services. Items they purchase
are generally new and unused, and are
products almost exclusively of large
manufacturers. As suppliers of products
they do not manufacture, they would be
unable to compete on small business
set-aside and section 8(a) procurements
if the nonmanufacturer rule were
applicable.

Uniformly these commenters favored
adoption of the alternative that would
establish a $100,000 threshold instead
of the proposed rule. They stated that
the May 26, 1995 proposal to apply the
nonmanufacturer rule to all
procurements reserved for small
business would harm small dealers of
military surplus aircraft parts by
effectively rendering them unable to
compete on most procurements reserved
for small business. This diminished
opportunity to compete would result
because there are few DoD approved
small manufacturers of military aircraft
parts, and most procurements are below
the $100,000 simplified acquisition
threshold. With few or no small
manufacturers to supply products for
these dealers, more federal solicitations
would likely become open and
unrestricted. On unrestricted
procurements, these dealers believe they
are at a competitive disadvantage when
placed into direct competition with the
same large manufacturers whose
products they would propose to supply.
Therefore, they believe such an
application of the nonmanufacturer rule
would in fact harm small businesses,
and benefit large defense contractors.

SBA shares the concern about the
impact of the proposed rule on the
opportunities for small dealers in the
federal market. As these comments
point out, as well as comments received
from several of the federal contracting
activities, small dealers find it difficult
to comply with the nonmanufacturer
rule on small-dollar contracts due to the
limited number of small manufacturer
sources. To address this concern, the
final rule re-establishes an exemption of
the nonmanufacturer rule on contracts
of $25,000 or less. The SBA, however,
does not believe that a higher threshold
is in the best interests of all small
businesses.

As stated in this final rule as well as
the May 26th proposed rule, SBA is
particularly concerned about the impact
on small business manufacturers of an
exemption to the nonmanufacturer rule.

Participation of small business in the
federal procurement of aircraft parts
offers an excellent example of the
reasons for the SBA’s concerns. In fiscal
year 1993, small manufacturers of
aircraft parts received direct awards of
over $20 million in set-aside and 8(a)
contracts that ranged between $25,000
and $100,000. (This figure does not
include set-aside and 8(a) contracts for
products that small manufacturers
provided through small dealers.) An
exemption of the nonmanufacturer rule
to small business set-aside
procurements between $25,000 and
$100,000 could significantly reduce the
opportunities for small business
manufacturers. The SBA has found that
a number of other industries would be
affected in a similar manner if the
$100,000 threshold were adopted. In
recognition of the business practices of
small dealers in the federal market,
while at the same time protecting
opportunities for small manufacturers
and ensuring that the substantial value
of small business set-asides flow to
small business, the SBA believes that
this final rule is in the overall best
interest of small business.

The commenting membership of the
association of dealers in military
surplus aircraft parts also emphasized
the unique character of their
commodity, and they requested that it
be treated as such. As a minimum
alternative to the proposed rule, they
requested that SBA grant a class waiver
for military aircraft spare parts. As a
response to this alternative, the Agency
notes that §8§121.1201-121.1205 of this
final rule provide the policies and
procedures that apply to all class
waivers of the nonmanufacturer rule.
SBA will consider a request for a class
waiver for military surplus aircraft parts
that is submitted with adequate support
in accordance with the procedures laid
out in the preceding reference.

The only business commenter not
associated with the military surplus
aircraft parts industry believes that the
proposed rule would be inconsistent
with U.S. policy regarding free trade
barriers with its global trading partners.
SBA disagrees. In accordance with the
General Agreement on Tariffs and
Trade, the North American Free Trade
Agreement and the Canadian Free Trade
Agreement, governments may establish
procurement preference programs to
assist small business, and this rule
pertains to policies concerning the
eligibility of business concerns who
may participate in U.S. small business
procurement programs.

SBA received three comments to
§121.603 of the November 24th
proposed rule. The first comment
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recommended that the section be
revised to include the time at which size
is determined for specific 8(a)
subcontracts, believing that SBA must
have inadvertently omitted this
requirement from the November 24th
proposed rule. That requirement was
not omitted from the proposed rule, but,
rather, appeared in proposed §121.404.
Proposed §121.401 stated that the
requirements set forth in §§121.401—
121.412 applied to procurement
programs including SBA’s Minority
Enterprise Development (i.e., the 8(a))
program. Proposed § 121.404 set forth
the time at which size is determined for
these procurement programs. While the
time at which size is determined for 8(a)
subcontracts continues to be contained
in §121.404, the final rule adds a cross
reference in § 121.603 to § 121.404 for
clarification.

The second comment believed that
notification of size verification by SBA
(proposed § 121.603(b)) is an
unnecessary burden on SBA. SBA
believes that such notification is needed
to ensure fairness and the integrity of
the program, and that any self-imposed
burden is outweighed by this benefit.

The last comment suggested that
§121.603(c) be eliminated as
unnecessary and redundant. This
provision does not appear elsewhere in
Part 121, and SBA believes that it is
needed within the size provisions
specifically relating to the 8(a) program.

As part of the supplementary
information to the November 24, 1995
proposed rule, SBA published a table of
statutory and regulatory size standards
established by agencies other than SBA.
That table is not repeated in this final
rule. Anyone with an interest in size
standards established by other agencies
for specific programs within their
authority should consult the table
published with the proposed rule. 60 FR
57982, 57988.

Compliance With Executive Orders
12612, 12778, and 12866, the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.), and the Paperwork Reduction
Act (44 U.S.C. Ch. 35)

SBA believes that this final rule will
have a significant impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq. In
addition, this rule constitutes a
significant regulatory action for the
purpose of Executive Order 12866. A
regulatory assessment and a regulatory
flexibility analysis follow:

(1) Description of Entities to Which This
Rule Applies

This rule will primarily apply to
small business nonmanufacturers
(wholesale trade and retail trade firms)
and will allow them to furnish the
product of any manufacturer on
procurements of $25,000 or less. Also,
small business manufacturers will have
to compete on certain procurements
with small nonmanufacturers supplying
products of large manufacturers. The
lack of detailed data on contracts of
$25,000 or less precludes an estimate of
the number of small nonmanufacturers
and small manufacturers this rule will
affect. However, comments on the
proposed rule suggest that a
significantly greater number of small
nonmanufacturers will be impacted by
this rule than small manufacturers.

(2) Description of Potential Benefits of
This Rule

The benefits of this rule are threefold.
First, small business nonmanufacturers
will maintain the same procurement
opportunities for contracts of $25,000
and below as they had under small
purchase procedures. Although the
amount of contracting cannot be
estimated, it does represent a significant
proportion of the $7.9 billion awarded
to small businesses under small
purchase procedures in FY 1993.
Second, small manufacturers will have
the same or greater level of procurement
opportunities under the simplified
acquisition threshold as they had under
small business set-aside and 8(a)
procurements of $25,000 to $100,000.
As discussed in the proposed rule, small
manufacturers have received over $500
million annually in set-aside and 8(a)
contracts within this dollar range.
Finally, administrative burdens to small
nonmanufacturers and contracting
officers will be reduced since there will
be no need to determine the size status
of a manufacturing source on thousands
of small-dollar contracts.

(3) Description of Potential Costs of This
Rule

SBA believes there will be minimal
costs to the federal government by
reserving procurements of $25,000 or
less to small nonmanufacturers. All
small business set-aside and section 8(a)
contracts are expected to be awarded at
no more than fair-market value.
Contracting officers, who determine that
on a given procurement there will not
be two or more small businesses
competitive in market price, quality and
delivery, may issue an unrestricted
procurement. Therefore, there should be

no significant increased costs to the
government.

(4) Description of the Potential Net
Benefits of the Rule

SBA believes that the benefits to small
business exceed any costs to federal
procurement as a result of this final
rule. In the May 26th proposed rule,
SBA expressed its belief that small
business opportunities would be greater
if small nonmanufacturers were
required to supply the product of a
domestic small business manufacturer.
In light of the comments received, SBA
has concluded that small
nonmanufacturers participate much
more significantly in small-dollar
procurements than do small
manufacturers. Thus, the net benefits of
this final rule to small dealers, in terms
of federal contracting opportunities for
small business, would be substantially
greater than the net benefits to small
manufacturers from the proposed rule.

(5) Legal Basis for This Rule

The legal basis for this rule is sections
3(a), 5(a), 8(a) and 15(a) of the Small
Business Act, 15 U.S.C. 632(a),
634(b)(6), 637(a) and 644(a).

(6) Federal Rules

There are no federal rules that
duplicate, overlap or conflict with this
final rule. SBA has exclusive statutory
jurisdiction in establishing size
standards. In establishing the $100,000
threshold for simplified acquisition
procedures under which all
procurements are reserved exclusively
for small business, FASA did not
address the application of the
nonmanufacturer rule.

(7) Significant Alternatives to This Rule

In compliance with the Regulatory
Flexibility Act, SBA considered two
alternatives in its proposed rule of May
26, 1995. One alternative is the
proposed rule itself, which would have
the nonmanufacturer rule apply to all
small business set-aside and section 8(a)
procurements over $2,500. In proposing
that rule, SBA offered and requested
comments on two alternatives. The
proposed rule, together with the
alternatives, are discussed in the
“Supplementary Information,” above.
SBA has concluded for the reasons more
fully presented above to adopt the
second alternative.

For purposes of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
certifies that this final rule contains no
new reporting or recordkeeping
requirements.

For purposes of Executive Order
12612, SBA certifies that this rule does
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not have any federalism implications
warranting the preparation of a
Federalism Assessment.

For purposes of Executive Order
12778, SBA certifies that this rule is
drafted, to the extent practicable, in
accordance with the standards set forth
in Section 2 of that Order.

List of Subjects in 13 CFR Part 121

Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Small
businesses.

Accordingly, pursuant to the
authority set forth in sections 3(a) and
5(b)(6) of the Small Business Act, 15
U.S.C. 632(a) and 634(b)(6), SBA hereby
revises part 121 of Title 13, Code of
Federal Regulations (CFR), to read as
follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

Subpart A—Size Eligibility Provisions and
Standards

Provisions of General Applicability

Sec.

121.101 What are SBA size standards?

121.102 How does SBA establish size
standards?

121.103 What is affiliation?

121.104 How does SBA calculate annual
receipts?

121.105 How does SBA define “‘business
concern or concern’?

121.106 How does SBA calculate number of
employees?

121.107 How does SBA determine a
concern’s ‘“‘primary industry’’?

121.108 What are the penalties for
misrepresentation of size status?

Size Standards Used to Define Small
Business Concerns

121.201 What size standards has SBA
identified by Standard Industrial
Classification codes?

Size Eligibility Requirements for SBA
Financial Assistance

121.301 What size standards are applicable
to financial assistance programs?

121.302 When does SBA determine the size
status of an applicant?

121.303 What size procedures are used by
SBA before it makes a formal size
determination?

121.304 What are the size requirements for
refinancing an existing SBA loan?

121.305 What size eligibility requirements
exist for obtaining business loans
relating to particular procurements?

Size Eligibility Requirements for
Government Procurement

121.401 What procurement programs are
subject to size determinations?

121.402 What size standards are applicable
to procurement assistance programs?

121.403 Are SBA size determinations and
SIC code designations binding on
parties?

121.404 When does SBA determine the size
status of a business concern?

121.405 May a business concern self-certify
its small business size status?

121.406 How does a small business concern
qualify to provide manufactured
products under small business set-aside
or MED procurements?

121.407 What are the size procedures for
multiple item procurements?

121.408 What are the size procedures for
SBA'’s Certificate of Competency
Program?

121.409 What size standard applies in an
unrestricted procurement for Certificate
of Competency purposes?

121.410 What are the size standards for
SBA’s Section 8(d) Subcontracting
Program?

121.411 What are the size procedures for
SBA’s Section 8(d) Subcontracting
Program?

121.412 What are the size procedures for
partial small business set-asides?

Size Eligibility Requirements for Sales or
Lease of Government Property

121.501 What programs for sales or leases
of Government property are subject to
size determinations?

121.502 What size standards are applicable
to programs for sales or leases of
Government property?

121.503 Are SBA size determinations
binding on parties?

121.504 When does SBA determine the size
status of a business concern?

121.505 What is the effect of a self-
certification?

121.506 What definitions are important for
sales or leases of Government-owned
timber?

121.507 What are the size standards and
other requirements for the purchase of
Government-owned timber (other than
Special Salvage timber)?

121.508 What are the size standards and
other requirements for the purchase of
Government-owned Special Salvage
Timber?

121.509 What is the size standard for
leasing of Government land for coal
mining?

121.510 What is the size standard for
leasing of Government land for uranium
mining?

121.511 What is the size standard for
buying Government-owned petroleum?

121.512 What is the size standard for
stockpile purchases?

Size Eligibility Requirements for the
Minority Enterprise Development (MED)
Program

121.601 What is a small business for
purposes of admission to SBA’s Minority
Enterprise Development (MED) Program?

121.602 At what point in time must a MED
applicant be small?

121.603 How does SBA determine whether
a Participant is small for a particular
MED subcontract?

121.604 Are MED Participants considered
small for purposes of other SBA
assistance?

Size Eligibility Requirements for the Small
Business Innovation Research (SBIR)
Program

121.701 What SBIR programs are subject to
size determinations?

121.702 What size standards are applicable
to the SBIR programs?

121.703 Are formal size determinations
binding on parties?

121.704 When does SBA determine the size
status of a business concern?

121.705 Must a business concern self-
certify its size status?

Size Eligibility Requirements for Paying

Reduced Patent Fees

121.801 May patent fees be reduced if a
concern is small?

121.802 What size standards are applicable
to the reduced patent fees program?

121.803 Are formal size determinations
binding on parties?

121.804 When does SBA determine the size
status of a business concern?

121.805 May a business concern self-certify
its size status?

Size Eligibility Requirements for Compliance
With Programs of Other Agencies

121.901 Can other Government agencies
obtain SBA size determinations?

121.902 What size standards are applicable
to programs of other agencies?

121.903 When does SBA determine the size
status of a business concern?

Procedures for Size Protests and Requests
for Formal Size Determinations

121.1001 Who may initiate a size protest or
a request for formal size determination?

121.1002 Who makes a formal size
determination?

121.1003 Where should a size protest be
filed?

121.1004 What time limits apply to size
protests?

121.1005 How must a protest be filed with
the contracting officer?

121.1006 When will a size protest be
referred to an SBA Government
Contracting Area Office?

121.1007 Must a protest of size status relate
to a particular procurement and be
specific?

121.1008 What happens after SBA receives
a size protest or a request for a formal
size determination?

121.1009 What are the procedures for
making the size determination?

121.1010 How does a concern become
recertified as a small business?

Appeals of Size Determinations and SIC
Code Designations

121.1101 Are formal size determinations
subject to appeal?

121.1102 Are SIC code designations subject
to appeal?

121.1103 What are the procedures for
appealing a SIC code designation?
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Subpart B—Other Applicable Provisions

Waivers of the Nonmanufacturer Rule for

Classes of Products and Individual Contracts

121.1201 What is the Nonmanufacturer
Rule?

121.1202 When will a waiver of the
Nonmanufacturer Rule be granted for a
class of products?

121.1203 When will a waiver of the
Nonmanufacturer Rule be granted for an
individual contract?

121.1204 What are the procedures for
requesting and granting waivers?

121.1205 How is a list of previously granted
class waivers obtained?

Authority: 15 U.S.C. 632(a), 634(b)(6),

637(a) and 644(c); and Pub. L. 102-486, 106

Stat. 2776, 3133.

Subpart A—Size Eligibility Provisions
and Standards

Provisions of General Applicability

§121.101 What are SBA size standards?

SBA’s size standards define whether a
business entity is small and, thus,
eligible for Government programs and
preferences reserved for *‘small
business” concerns. Size standards have
been established for types of economic
activity, or industry, generally under the
Standard Industrial Classification (SIC)
System. The SIC System is described in
the “Standard Industrial Classification
Manual” published by the Office of
Management and Budget, Executive
Office of the President, and sold by the
U.S. Government Printing Office,
Superintendent of Documents, P.O. Box
371954, Pittsburgh, PA 15250-7954.
The SIC System assigns four-digit SIC
codes to all economic activity within
ten major divisions. Section 121.201
describes the size standards now
established. A full table matching a size
standard with each four-digit SIC code
is also published annually by SBA in
the Federal Register.

§121.102 How does SBA establish size
standards?

(a) SBA considers economic
characteristics comprising the structure
of an industry, including degree of
competition, average firm size, start-up
costs and entry barriers, and
distribution of firms by size. It also
considers technological changes,
competition from other industries,
growth trends, historical activity within
an industry, unique factors occurring in
the industry which may distinguish
small firms from other firms, and the
objectives of its programs and the
impact on those programs of different
size standard levels.

(b) As part of its review of a size
standard, SBA will investigate if any
concern at or below a particular
standard would be dominant in the

industry. SBA will take into
consideration market share of a concern
and other appropriate factors which
may allow a concern to exercise a major
controlling influence on a national basis
in which a number of business concerns
are engaged. Size standards seek to
ensure that a concern that meets a
specific size standard is not dominant in
its field of operation.

(c) Please address any requests to
change existing size standards or
establish new ones for emerging
industries to the Assistant
Administrator for Size Standards, Small
Business Administration, 409 3rd Street,
S.W., Washington, D.C. 20416.

§121.103 What is affiliation?

(a) General Principles of Affiliation.
(1) Concerns are affiliates of each other
when one concern controls or has the
power to control the other, or a third
party or parties controls or has the
power to control both.

(2) SBA considers factors such as
ownership, management, previous
relationships with or ties to another
concern, and contractual relationships,
in determining whether affiliation
exists.

(3) Individuals or firms that have
identical or substantially identical
business or economic interests, such as
family members, persons with common
investments, or firms that are
economically dependent through
contractual or other relationships, may
be treated as one party with such
interests aggregated.

(4) SBA counts the receipts or
employees of the concern whose size is
at issue and those of all its domestic and
foreign affiliates, regardless of whether
the affiliates are organized for profit, in
determining the concern’s size.

(b) Exclusion from affiliation
coverage. (1) Business concerns owned
in whole or substantial part by
investment companies licensed, or
development companies qualifying,
under the Small Business Investment
Act of 1958, as amended, are not
considered affiliates of such investment
companies or development companies.

(2) Business concerns owned and
controlled by Indian Tribes, Alaska
Regional or Village Corporations
organized pursuant to the Alaska Native
Claims Settlement Act (43 U.S.C. 1601),
Native Hawaiian Organizations, or
Community Development Corporations
authorized by 42 U.S.C. 9805 are not
considered affiliates of such entities, or
with other concerns owned by these
entities solely because of their common
ownership.

(3) Business concerns which are part
of an SBA approved pool of concerns for

a joint program of research and
development as authorized by the Small
Business Act are not affiliates of one
another because of the pool.

(4) Business concerns which lease
employees from concerns primarily
engaged in leasing employees to other
businesses are not affiliated with the
leasing company solely on the basis of
a leasing agreement.

(5) For financial, management or
technical assistance under the Small
Business Investment Company program,
an applicant concern is not affiliated
with the investors listed in paragraphs
(b)(5)(i) through (vi) of this section if the
investors do not control the concern
except under those circumstances set
forth in 8 107.865(c) or (d) of this
chapter. For purposes of this paragraph
(b)(5), “control” is determined under
§107.865 of this chapter.

(i) Venture capital operating
companies, as defined in the U.S.
Department of Labor regulations found
at 29 CFR 2510.3-101(d);

(ii) Employee benefit or pension plans
established and maintained by the
Federal government or any state, or their
political subdivisions, or any agency or
instrumentality thereof, for the benefit
of employees;

(iii) Employee benefit or pension
plans within the meaning of the
Employee Retirement Income Security
Act of 1974, as amended (29 U.S.C.
1001, et seq.);

(iv) Charitable trusts, foundations,
endowments, or similar organizations
exempt from Federal income taxation
under section 501(c) of the Internal
Revenue Code of 1986, as amended (26
U.S.C. 501(c));

(v) Investment companies registered
under the Investment Company Act of
1940, as amended (1940 Act) (15 U.S.C.
80a-1, et seq.); and

(vi) Investment companies, as defined
under the 1940 Act, which are not
registered under the 1940 Act because
they are beneficially owned by less than
100 persons, if the company’s sales
literature or organizational documents
indicate that its principal purpose is
investment in securities rather than the
operation of commercial enterprises.

(6) A protege firm is not an affiliate of
a mentor firm solely because the protege
firm receives assistance from the mentor
firm under Federal Mentor-Protege
programs.

(c) Affiliation based on stock
ownership. (1) A person is an affiliate of
a concern if the person owns or
controls, or has the power to control 50
percent or more of its voting stock, or
a block of stock which affords control
because it is large compared to other
outstanding blocks of stock.
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(2) If two or more persons each owns,
controls or has the power to control less
than 50 percent of the voting stock of a
concern, with minority holdings that are
equal or approximately equal in size,
but the aggregate of these minority
holdings is large as compared with any
other stock holding, each such person is
presumed to be an affiliate of the
concern.

(d) Affiliation arising under stock
options, convertible debentures, and
agreements to merge. Since stock
options, convertible debentures, and
agreements to merge (including
agreements in principle) affect the
power to control a concern, SBA treats
them as though the rights granted have
been exercised (except that an affiliate
cannot use them to appear to terminate
control over another concern before it
actually does so0). SBA gives present
effect to an agreement to merge or sell
stock whether such agreement is
unconditional, conditional, or finalized
but unexecuted. Agreements to open or
continue negotiations towards the
possibility of a merger or a sale of stock
at some later date are not considered
‘‘agreements in principle’” and, thus, are
not given present effect.

(e) Affiliation based on common
management. Affiliation arises where
one or more officers, directors or general
partners controls the board of directors
and/or the management of another
concern.

(f) Affiliation based on joint venture
arrangements. (1) Parties to a joint
venture are affiliates if any one of them
seeks SBA financial assistance for use in
connection with the joint venture.

(2) Concerns bidding on a particular
procurement or property sale as joint
venturers are affiliated with each other
with regard to performance of that
contract.

(3) A contractor and subcontractor are
treated as joint venturers if the
ostensible subcontractor will perform
primary and vital requirements of a
contract or if the prime contractor is
unusually reliant upon the ostensible
subcontractor. All requirements of the
contract are considered in reviewing
such relationship, including contract
management, technical responsibilities,
and the percentage of subcontracted
work.

(4) For size purposes, a concern must
include in its revenues its proportionate
share of joint venture receipts.

(9) Affiliation based on franchise and
license agreements. The restraints
imposed on a franchisee or licensee by
its franchise or license agreement
relating to standardized quality,
advertising, accounting format and other
similar provisions, generally will not be

considered in determining whether the
franchisor or licensor is affiliated with
the franchisee or licensee provided the
franchisee or licensee has the right to
profit from its efforts and bears the risk
of loss commensurate with ownership.
Affiliation may arise, however, through
other means, such as common
ownership, common management or
excessive restrictions upon the sale of
the franchise interest.

§121.104 How does SBA calculate annual
receipts?

(a) Definitions. In determining annual
receipts of a concern:

(1) Receipts means “‘total income” (or
in the case of a sole proprietorship,
‘*gross income”’) plus the *““cost of goods
sold” as these terms are defined or
reported on Internal Revenue Service
(IRS) Federal tax return forms (Form
1120 for corporations; Form 1120S for
Subchapter S corporations; Form 1065
for partnerships; and Form 1040,
Schedule F for farm or Schedule C for
other sole proprietorships). However,
the term receipts excludes net capital
gains or losses, taxes collected for and
remitted to a taxing authority if
included in gross or total income,
proceeds from the transactions between
a concern and its domestic or foreign
affiliates (if also excluded from gross or
total income on a consolidated return
filed with the IRS), and amounts
collected for another by a travel agent,
real estate agent, advertising agent, or
conference management service
provider.

(2) Completed fiscal year means a
taxable year including any short period.
Taxable year and short period have the
meaning attributed to them by the IRS.

(3) Unless otherwise defined in this
section, all terms shall have the
meaning attributed to them by the IRS.

(b) Period of measurement. (1) Annual
receipts of a concern which has been in
business for 3 or more completed fiscal
years means the receipts of the concern
over its last 3 completed fiscal years
divided by three.

(2) Annual receipts of a concern
which has been in business for less than
3 complete fiscal years means the
receipts for the period the concern has
been in business divided by the number
of weeks in business, multiplied by 52.

(3) Annual receipts of a concern
which has been in business 3 or more
complete fiscal years but has a short
year as one of those years means the
receipts for the short year and the two
full fiscal years divided by the number
of weeks in the short year and the two
full fiscal years, multiplied by 52.

(c) Use of information other than the
Federal tax return. Where other

information gives SBA reason to regard
Federal Income Tax returns as false,
SBA may base its size determination on
such other information.

(d) Annual receipts of affiliates. (1) If
a concern has acquired an affiliate or
been acquired as an affiliate during the
applicable averaging period or before
small business self-certification, the
annual receipts in determining size
status include the receipts of both firms.
Furthermore, this aggregation applies
for the entire applicable period used in
computing size rather than only for the
period after the affiliation arose.
Receipts are determined for the concern
and its affiliates in accordance with
paragraph (b) of this section even
though this may result in different
periods being used to calculate annual
receipts.

(2) The annual receipts of a former
affiliate are not included as annual
receipts if affiliation ceased before the
date used for determining size. This
exclusion of annual receipts of a former
affiliate applies during the entire period
used in computing size, rather than only
for the period after which the affiliation
ceased .

§121.105 How does SBA define “'‘business
concern or concern’’?

(a) A business concern eligible for
assistance from SBA as a small business
is a business entity organized for profit,
with a place of business located in the
United States, and which operates
primarily within the United States or
which makes a significant contribution
to the U.S. economy through payment of
taxes or use of American products,
materials or labor.

(b) A business concern may be in the
legal form of an individual
proprietorship, partnership, limited
liability company, corporation, joint
venture, association, trust or
cooperative, except that where the form
is a joint venture there can be no more
than 49 percent participation by foreign
business entities in the joint venture.

(c) A firm will not be treated as a
separate business concern if a
substantial portion of its assets and/or
liabilities are the same as those of a
predecessor entity. In such a case, the
annual receipts and employees of the
predecessor will be taken into account
in determining size.

§121.106 How does SBA calculate number
of employees?

(a) Employees counted in determining
size include all individuals employed
on a full-time, part-time, temporary, or
other basis. SBA will consider the
totality of the circumstances, including
factors relevant for tax purposes, in
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determining whether individuals are
employees of the concern in question.

(b) Where the size standard is number
of employees, the method for
determining a concern’s size includes
the following principles:

(1) The average number of employees
of the concern is used (including the
employees of its domestic and foreign
affiliates) based upon numbers of
employees for each of the pay periods
for the preceding completed 12 calendar
months.

(2) Part-time and temporary
employees are counted the same as full-
time employees.

(3) If a concern has not been in
business for 12 months, the average
number of employees is used for each of
the pay periods during which it has
been in business.

(4) The treatment of employees of
former affiliates or recently acquired
affiliates is the same as for size
determinations using annual receipts in
§121.104(d).

§121.107 How does SBA determine a
concern’s “primary industry”'?

In determining the primary industry
in which a concern or a concern
combined with its affiliates is engaged,
SBA considers the distribution of
receipts, employees and costs of doing
business among the different industries
in which business operations occurred
for the most recently completed fiscal
year. SBA may also consider other
factors, such as the distribution of
patents, contract awards, and assets.

§121.108 What are the penalties for
misrepresentation of size status?

In addition to other laws which may
be applicable, section 16(d) of the Small
Business Act, 15 U.S.C. 645(d), provides
severe criminal penalties for knowingly
misrepresenting the small business size
status of a concern in connection with
procurement programs. Section 16(a) of
the Act also provides, in part, for
criminal penalties for knowingly
making false statements or
misrepresentations to SBA for the
purpose of influencing in any way the
actions of the Agency.

SIZE STANDARDS BY SIC INDUSTRY

Size Standards Used To Define Small
Business Concerns

§121.201 What size standards has SBA
identified by Standard Industrial
Classification codes?

The size standards described in this
section apply to all SBA programs
unless otherwise specified. The size
standards themselves are expressed
either in number of employees or
annual receipts in millions of dollars,
unless otherwise specified. The number
of employees or annual receipts
indicates the maximum allowed for a
concern and its affiliates to be
considered small. The following is a
listing of size standards for industries
under the SIC System. Size standards
are listed by Division and apply to all
industries in that Division except those
specifically listed with separate size
standards for a specific two-digit major
group or four-digit industry code. The
industry code applicable to an industry
that cannot be otherwise classified will
be SIC code 9999, Nonclassifiable
Establishments, with a corresponding
size standard of $5.0 million in annual
receipts.

Size standards in

o number of employ-

SIC code and description ees or millions of

dollars
DIVISION A—AGRICULTURE
MAJOR GROUP 01—AGRICULTURAL PRODUCTION CROPS .....occiiiiiiiiiiieiit ettt ettt sneeeesneeneesne e nees $0.5
MAJOR GROUP 02—LIVESTOCK AND ANIMAL SPECIALTIES ....oooiiiiiiieiiiiesie sttt sne e sne e $0.5
Except:

0211 Beef Cattle FEIOtS (CUSIOMY) ...c.uiiiiiiitiiiiie ittt ettt sa et e a e bt e she e bt eab e et e e e bt e nae e et e e eab e e nbeesine e

(024 Y A 1 o 1e1 =T o T o o T OSSR P P UPP PR PPPPTRORE
MAJOR GROUP 07—AGRICULTURAL SERVICES ..

MAJOR GROUP 08—FORESTRY ...ccccoiiiiiiiiiienieneenieseeienieens .
MAJOR GROUP 09—FISHING, HUNTING, AND TRAPPING .....ooiiiiiitiiieitiiie sttt ettt nne e nnis $3.0

DIVISION B—MININ
MAJOR GROUP 10—METAL MINING ..ottt ettt ettt b bbb e bt bttt b e bt e bt et e bt e s b e nb e e e e ebeeneeabe e e e nnes $500
MAJOR GROUP 12—COAL MINING ......oiiiitiiiiitieteateee sttt ab s b e bt b e e bt e b e st bt e e e e bt e e e nbe e e e nn e e e e nne e e e nne e e ennis $500
MAJOR GROUP 13—OIL AND GAS EXTRACTION AND MAJOR GROUP 14—MINING AND QUARRYING OF NON- | $500
METALLIC MINERALS, EXCEPT FUELS.

EXCEPT:

1081  Metal MINING SEIVICES ....oiiuiiiitiiiiieeitii ettt ettt h e h ettt b e e bt sbe e ettt ea bt ekt e e ab e e nh et e eb e ettt e b e e sbeeeneenaneeteenane $5.0

1241 COal MINING SEIVICES ..viiuiiiteetieiteesteiteettestesttestesteestesteestesteessesteessesseaseesseassesseaseesae et sesaeeseeseassenteessensesssessesssessesseensennn $5.0

1382 Oil and Gas Field EXPIOration SEIVICES .........ccicuiiiiiiiiieiieitie ittt ettt et et e e sttt e b e e bt e s bt e bt e e beesbeeebeesnbeenbeeaane $5.0

1389 Oil and Gas Field SErVICES, N.E.C. ...ttt rb ettt b e e sbe e be et et e $5.0

1481 Nonmetallic Minerals ServiCes, EXCEPL FUEIS .......ooi ittt ettt e e saee e e e aanee s $5.0

DIVISION C—CONSTRUCTION
MAJOR GROUP 15—GENERAL BUILDING CONTRACTORS ..ottt ettt sn e nbe s $17.0
MAJOR GROUP 16—HEAVY CONSTRUCTION, NON BUILDING .....occiiiiiiiiiniiiiie it siee sttt sne e $17.0
EXCEPT:

1629 (Part) Dredging and Surface CleanuUp ACHIVITIES .........coouiiiiiiriieiiie ittt $13.51
MAJOR GROUP 17—CONSTRUCTION—SPECIAL TRADE CONTRACTORS ......cooiiiiiiiieieeeee s $7.0
DIVISION D—MANUFACTURING,Z .....iitiitiitiiitiiteet ettt ettt ettt e e she e bt bt e bt bt e bt e bt e b e bt e bt e bt e et ebe e et nbe e e e nne e e e aneennenns 500
EXCEPT:

2032 CANNEA SPECIAIIES .....eieiieiiiiitie ittt b e et b e et ekt e e a bt e ohe e e et e e h bt e bt e ehe e e be e eab e e ke e e n b e e nhe e et e e hb e beeanne e 1,000
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SIZE STANDARDS BY SIC INDUSTRY—Continued

SIC code and description

Size standards in
number of employ-
ees or millions of
dollars

2033
2043
2046
2052
2062
2063
2076
2079
2085
2111
2211
2261
2295
2296
2611
2621
2631
2656
2657
2812
2813
2816
2819
2821
2822
2823
2824
2833
2834
2841
2865
2869
2873
2892
2911
2952
3011
3021
3211
3221
3229
3241
3261
3275
3292
3296
3297
3312
3313
3315
3316
3317
3331
3334
3339
3351
3353
3354
3355
3356
3357
3398
3399
3411
3431
3482
3483
3484
3511

Canned Fruits, Vegetables, Preserves, Jams and JEIlIE€S ........cc.ooiiiiiiiiiiii ittt
Cereal Breakfast FOOUS ..........uii ittt ettt e e et bt e e st b e e e shbe e e e ket e e e be e e e ambeee s aabeeeebeeeeanbeeeeanbeeeannen
WWEE COMN IMITTING ettt b et b e et e bt e e bt e s bt et e eehb e et e e ba e e b e e nan e e bt e sib e e b e e sine e
Cookies and Crackers .
Cane Sugar Refining
BEEL SUGAN ...
Vegetable Oil Mills, Except Corn, Cottonseed, and Soybean ............cccccc.....
Shortening, Table Oils, Margarine, and Other Edible Fats and Oils, N.E.C ...
Distilled and BIENAEA LIQUOTS ......cciuuiiiiiiiietie ittt ettt ettt et e b e b sae e et e e hb e e b e e sbs e e bt e eabeebeeasbeesbeesnneeneas
[ F= 1] 1 (=T TSP EPUOPPPPPPRON
Broadwoven Fabric Mills, Cotton ...................
Finishers of Broadwoven Fabrics of Cotton ...
Coated Fabrics, Not Rubberized ....................
Tire Cord and Fabrics .................

Pulp Mills ........ccc...
PAPET MIIIS ..ttt h e bbb h et h bbbt b et e bt
PAPEIDOAIA MIIIS ...ttt h ekttt h ettt ekt b bt b e e ettt nhe et s
Sanitary Food Containers, Except Folding ..........
Folding Paperboard Boxes, Including Sanitary ....
ALKANIES BN CRIOMINE ..ottt ettt ettt e ettt e ettt e e e ket e e e s be e e 2 s bt e e e s be e e aasbe e e ambe e e e asbeeeaasbeaeansbeaesnnneaaen
INAUSTIIAI GASES ....eteetie ittt a et h e e h e h e bt e bt ekt e bt e e h et et e e e a bt e bt e e hb e e be e et e e be e e beenaneennees
Inorganic Pigments
Industrial Inorganic ChemiCalS, N.E.C ......ocuiiiiiie et e et e e et e e s st e e saaeeesnaaeeensbeeesnnteeesnneeeeans
Plastics Materials, Synthetic Resins, and Nonvulcanizable EIaStOMErs .........c.ccccoiiiiiiiiiiiniiee e
Synthetic Rubber (Vulcanizable Elastomers)
Cellulosic Manmade Fibers .........ccccooveiiieennns
Manmade Organic Fibers, Except Cellulosic ....
Medicinal Chemicals and Botanical Products ...

Pharmaceutical Preparations ..........cccccoeeveeviiieenieeennnns
Soap and Other Detergents, Except Specialty CIEANEIS ........c..iiiiiiiiiiiiie ittt see e e e eeee s
Cyclic Organic Crudes and Intermediates, and Organic Dyes and PigmEeNntS ........ccccccuerirciieeiiiiiresiereesieeeesieeesnees
Industrial Organic Chemicals, N.E.C. ......cooiiiiiiiiiieeie e
Nitrogenous Fertilizers ....................

Explosives ..............
Petroleum Refining ................

Asphalt Felts and Coatings ...
TireS @Nd INNET TUDES .....iiiiii ittt h e et ettt e b e a bt e eht e et ekt e bt e nae e et e e eabeenbeeaine e
RUDDEr ANd PIASHCS FOOIWEA .......eeiiiiiiiieiieie ettt ettt ettt ekt e e skt e e st bt e e sabe e e e ekt e e e eabb e e e eabbeeesmbeeaeanbeeeabneeas
Flat Glass
(1= TS S o] g1 = 11 0 1= £ T PSP TP UOPPTOPPRRRON
Pressed and Blown Glass and GIassware, N.E.C ........cooiiiiiiiiiiii ettt
CeMENTt, HYAFAUIIC ....eieiiiiiiiiiiie ettt ettt ettt e et e e e s kae e e e bt e e e sabb e e e saseeessbneeeaneeeeannes
Vitreous China Plumbing Fixtures and China and Earthenware Fittings and Bathroom Accessories
GYPSUM PIOOUCES ....eeiiiiiiie ittt ettt ettt ettt bt e e st e e ettt e e s aab e e e shbe e e e bbe e e sabbe e s smbeeeesnneeeannneeeannen
Asbestos Products .
Mineral Wool .............
[N Lo QT Fo Y = LT Vo () =SSR
Steel Works, Blast Furnaces (Including Coke Ovens), and Rolling MillS ..........cccciiiiiiiiiiiiiie e
Electrometallurgical Products, Except Steel .......cccccevveeviiieeiiiee e

Steel Wiredrawing and Steel Nails and Spikes ...
Cold-Rolled Steel Sheet, Strip, and Bars .
Steel Pipe and Tubes .........cccceiiiiiiineennne.
Primary Smelting and Refining of Copper
Primary Production Of AIUMINUIME ........oii ettt e ettt e e s b b e e e abb e e e e bbe e e eabb e e e sabeeeesnbeeeannneeas
Primary Smelting and Refining of Nonferrous Metal